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PREFACE 


2022 Supplement . tx 
This supplement assesses all published appellate opinions on 
evidence law through April 2022. In addition, as explained in the 
9020-2021 preface, T have included select unpublished decisions 
where’ deemed helpful. Citation of such authority 1s governed 


by§ 752.31(2). 


There have been a number of significant developments in 
Wisconsin evidence law during the past year. Past prefaces, to 
this supplement highlight some of the earlier, significant changes. 
For the 2022 supplement, the following developments are eSpe- 
cially noteworthy: 

o The procedure for proving the law of a foreign nation 

(Mexico) in a case involving the enforcement ot a foreign 
court’s judgment; the supreme court expressly declined to 


§ 202.1 | 

© Ch proof and foundations for hearsay exceptions, 
y 103. 

e Invalidating the use of “stipulated trials” in criminal cases 
(wherein a defendant stipulates to his guilt yet does not 
plead guilty—for reasons unknown to all), § 403.1 

e The continuing struggle to identify and corral the improper 
use of “character” proof in both civil and criminal cases; 
see especially State v. Stroik which is discussed in several 
wie including § § 404.101, 404.102, 404.401, and 

404.604 as well as § 608.2; for civil cases, see § 404.3, 
where the supreme court used the bad character/ 
propensity inference in an employment discrimination ac- 
tion brought: by a convicted felon 

e The rule on compromises, § 904.08, in cases involving 
settlements among multiple defendants, § 408.1 

e The authentication of newer technology, such as the Fitbit, 
which may not require expert testimony because of its 
Saye TERN among the lay public, § 702.8 and 


K The “fit” requirement for expert testimony, as elaborated 
upon in several recent cases, see § 702.4032 
e The foundation for prior inconsistent statements, § 801.402 


e The corroboration requirem i i imi 
ent for confessions in crimina 
cases, § 801.5 


e A number of cases on the confr ion ri j i 
ug ontation right, includin 
new opinions on the meaning of “testimonial hearsay” an 
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always, 1 welcome your sug 
aan faeluding typos as well as more substantive concerns. (By 
the way, typos are sometimes significant. I just noticed that the 


preface for the 9021 supplement (last year) gives the year as 
9020 instead of 2021.) 


Daniel D. Blinka 

Professor of Law 

Marquette University Law School 
24 April 2022 

Milwaukee, WI 
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2.304 VAAN This supplement assesses all published appellate opinions on 
aments, and Ua evidence law through early May 2021. In addition, as explained 
tive concerns ` ) in the 2020-2021 preface, I have included select unpublished de- 
t noticed thet the | „sions where deemed helpful. Citation of such authority is 


sives the year e` governed by § 752.31(2), 

There have been a number of significant developments in 
Wisconsin evidence law during the past year. The reader is 
encouraged to consult the past prefaces to this supplement for a 
brief review of earlier, significant changes. For the 2021-2022 
supplement the following developments are especially noteworthy: 

e § 202.1: In actions involving the law of a foreign nation 
(Mexico), the parties must prove the foreign country’s law 
like any issue of fact; a judge cannot take judicial notice 
and appellate courts are limited in their review of the 
foreign legal rulings by the trial judge. i 

e § 404.604: the victim’s use of child pornography provided 
“context” and motive to explain why the defendant shot 
him to death in the victim’s own home. 

e § 511.2: crime victims may litigate issues relating to the 
disclosure of their confidential medical records under the 
9020 constitutional amendment that adopted parts of 
“Marsy’s Law.” 

e § 702.3: the State need not offer expert testimony on a 
person’s future dangerousness in a ch. 980 recommitment 
proceeding. 

e § 702.4035: the admissibility of “experienced-based” expert 
testimony, here a police officer trained and experienced in 
“human trafficking.” 

e § 802.302: the assessment of a nurse’s report as testimonial 
hearsay in a child sexual abuse case, 

e § 803.24: the admissibility of statements by child victims 
of sexual abuse under the Sorenson IT standard, 

e § 808.1: the admissibility of electronically recorded state- 
ments made by a child as part of a sexual abuse investiga- 
tion 

In addition, a new section on the “impeachment exception” to 
the exclusionary rule appears as § 607.7. 

Your suggestions and comments are as welcome today as they 
were since the publication of the first edition in the 1990s, Yes, 
this includes the occasionally missed “typo,” Over the years, I 
have incorporated many of your helpful suggestions into the 


revision. | 
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PREFACE 
2020-2021 Supplement 


There have been no additions or revisions to the Wisconsin 
Rules of Evidence themselves within the past year. Let’s take 
that as good news. It bespeaks some measure of tranquility along 
the evidence law front. 


It also seems that the Wisconsin Supreme Court and the 
Wisconsin Court of Appeals are publishing fewer cases that ad- 
dress evidence issues, which regrettably leaves trial courts and 
trial lawyers without caselaw: guidance on any number of 
important, recurring issues. The paucity of published opinions is 
offset somewhat by a trove of unpublished opinions on evidence 
law decided by the court of appeals. I have drawn on some of 
those unpublished opinions to provide additional guidance when 
deemed helpful. Such cases are not precedent and their citation 
in court is governed by Wis. Stat. Rule 809.23(3), which is limited 
to unpublished opinions issued after J uly 1, 2009 when authored 


by a member of a three-judge panel or a single judge under 
§ 752.31(2). | 


Your suggestions and comments are, 
appreciated, Over the years, I have inc 
into new editions and supplements, 


as always, welcomed and 
orporated many of them 


Daniel D, Blinka 

Professor of Law 

quette University Law School 
4 September 2020 

Milwaukee, WI 
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PREFACE 


2019-2020 Supplement 


There have been significant developments in Wisconsin evi- 
dence law over the past year. This supplement highlights both 
case law and statutory changes that affect trial practice, civil and 
criminal. 


The legislature revised various privileges to address school 
violence scenarios. The statutory changes are incorporated into 
Wis. Stat. § 904.085 (mediations), § 905.04 (physician-patient, 
etc.), § 905.045 (advocate-victim), and § 905.06 (clergy). 


Expert opinion testimony is a mainstay of all litigation 
practice. In a civil case discussed at § 702.4035, the court upheld 
the exclusion of testimony by a finance expert who offered only 
his “ipse dixit” conclusion, that is, an opinion unsupported by 
reasoning or facts. The lesson is clear: ipse dixit testimony is to 
be avoided at all costs. 


Also, on the subject of expert opinion testimony, and easily 
the most important case law development, is the supreme courts 
opinion in In re Commitment of Jones. The supreme court 
elaborated upon the elements of current Wis. Stat. § 907.02, 
which adopted the Daubert rule back in 2011. At issue was the 
admissibility of expert psychological evidence on Jones’s risk of 
committing future acts of sexual violence. The supreme court 
provides a template for trial courts, and trial lawyers, to consider 
when litigating the admissibility of expert testimony of any sort 
in both civil and criminal trials. Of particular interest is the 
broad grant of discretion entrusted to the trial judge’s reliability 
determinations. Jones and expert opinion foundations are 
discussed at § 702.403, 


Hearsay, of course, always looms large. In criminal trials 
hearsay implicates both the rules of évidence and the Sixth 
Amendment confrontation right. In State v. Reinwand, the court 
addressed the meaning of testimonial hearsay under the Sixth 
Amendment as applied to numerous statements by the murder 


ritim to friends and family about his fear of the defendant. See 


Your suggestions and comments are, as always, welcomed and 


appreciated, Over the years, I have incorporated many of them 
into new editions and supplements, : i 
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Professor of Law 
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PREFACE 
2018-2019 Supplement 


Over the past year, there have been a number of significant 
developments in Wisconsin evidence law. Some relate to changes 
in or additions to the Wisconsin Rules of Evidence themselves; 
others involve important case law developments. 


The supreme court, based on fine work by the Wisconsin 
Judicial Council, has amended three evidence rules and created 
another. Briefly stated, these are: l 

e The rule of completeness, Wis. Stat. § 901.07, now explic- 
itly applies to oral as well as written and recorded state- 
ments change that reflects long-standing case law. (See 

e Wis. Stat. § 906.08(2) and (8) are amended to clarify that 
they pertain to a witness’s “character for truthfulness” 
rather than the amorphous proposition of “credibility” 
generally. (See § 608.2) | 

e The rule governing impeachment with a prior criminal 
conviction, Wis. Stat. § 906.09, has been substantially 
reworked to reflect “current practice;” the new rule help- 
fully sets forth the procedures that apply to such impeach- 
ment in the courtroom, the factors to be considere when 
determining which convictions should be used, ‘and clari- 
fies that such impeachment is directed only at the witness's 
truthful character. (See § 609.1) 

e The common law of evidence governing impeachment of a 
witness with bias, prejudice, or interest has been adopted 
and given rule form in Wis. Stat. § 906.16. That case law 
permits not only cross-examination, but also the use of 
extrinsic evidence to prove up the bias because it is a 
noncollateral issue. (See § 616.1) 


jes ea! eae nee, a a Nis Ma ge ea 


There have also been a number of significant case law 
developments, Of particular interest to civil litigators, the 
supreme court clarified that the ban against statements by 
injured persons within 72 hours of an accident is not applicable 
to settlements or releases. (See § 408.1) In another case, the 
court held that health care records under the auspices of 
§ 908.03(6m) may be authenticated in any manner, including by 
the patient’s personal knowledge and the “internal characteris- 
tics” of the documents themselves; proponents are not limited to 
= the certification process or testimony by a custodial witness, as 
E’ described in § 908,03(6m). Regardless of how authenticated, the 
= Tecords are entitled to the presumption of reasonableness 
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provided by the rule. 

focus on criminal trials. The supreme 
court clarified the “greater latitude” standard m. appies to 
cases of domestic violence, as provided by a re yore’) eae 
statute. (§ 404.402) And in an important case discussing the Sixth 
Amendment confrontation right, the court held that the vener- 
able Bruton rule applies only to testimonial hearsay as defined 


by Crawford. (§ 802.303) 


Several significant cases 


As always, your suggestions and criticisms are welcomed and 
appreciated. 


Daniel -D. Blinka 

Professor of Law 

Marquette University Law School 
4 April 2018 

Milwaukee, WI 
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CHAPTER 901 EVIDENCE—GENERAL PROVISIONS 
$ 901.01 SCOPE 


AUTHOR'S COMMENTS 
§ 101.1 Scope of the Wisconsin Rules of Evidence 


n. 2, county land use committee) (Abraham. 

Add at the beginning of footnote 2: son, J., plurality Opinion); In re 
See AllEnergy Corporation vy. Trempea- Commitment of Talley, 2017 WI 21, 
leau County Environment & Land Use {I 52, n.6, 878 Wis, 2d 610, 891 N.W.2d 
Committee, 2017 WI 52, 1 78, 375 Wis, 390 (2017) (Abrahamson, J., concur- 
2d 829, 895 N.W.2qd 368 (2017) (rules ring) (ch. 980 proceedings are governed 
of evidence are not applicable to ad- by the Wisconsin Rules of Evidence, 
ministrative proceedings before a` as controlled by § 901.01) 


$ 901.03 RULINGS ON EVIDENCE 


AUTHOR’S COMMENTS 
$ 103.2 Objections at trial. | 


n. 3. | object to the court’s showing of 0.G.’s 
Add at the beginning of footnote 3: video-recording at any stage until he 
State v. Mercado, 2021 WI 2, ‘moved for postconviction relief. Ad- 
11 34, 38, 395 Wis, 2d 296, 953 N.W.2d ditionally, although Mercado objected 
337 (2021) (defendant forfeited a num- to the admissibility of L.G,’s video- 
ber of his objections on appeal by fail- recording during a pre-trial hearing, 
ing to make a timely objection at trial he did not renew his Wis. Stat. § 908, 
or raise the issue earlier inthe appeal; 08(8)(c) argument relating to L.G. on 
none of the three exceptions to the for- ’ appeal. to the court of appeals. Finally, 
feiture doctrine (plain error, the inter- Mercado did not object to the court 
ests of justice, or ineffective assig- permitting N.G,’s testimony prior to 
tance) spared the defendant from this horing her yideo-recording.”) (note 
oversight: “First, Mercado did not omitted). 10%: D 


$ 103.201 Counsel must object or move to strike 

Add new text at the end of this section: 

Objections may be raised at a pretrial hearing: a definitive rul- 
ing by the judge before trial preserves the issue at trial. N onethe- 
less, a criminal defendant must raise the issue in his postconvic- 
tion motion or before the court of appeals when raising issues 
before the supreme court, Omissions to do so forfeit the argument 
by conceding the point,’ aidad 


‘State y, Mercado, | 21 y 12, 897 (2021), 
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in limine did not satisfy Rule 103(a)’s tion in limine mentioned neither 
specificity requirement. It did not rule.”). 
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$ 901.07 


$ 901.04 PRELIMINARY QUESTIONS /Retitled] 
AUTHOR’S COMMENTS 


SP 


Stats. § 901.04(1) 


n. d. 

Add at the end of footnote 5: 
See State v. Braunschweig, 2018 WI 
113, J J 33, 39, 384 Wis. 2d 742, 921 
N.W.2d 199 (2018) (“when a predicate 


104.1 Overview; questions of admissibility under Wis. 


offense is not, as here, an element that 
must be proven beyond a reasonable 
doubt, it need be proven by only a 
preponderance of the evidence”) (em- 
phasis original). 


Add new footnote 5.50 at the end of the paragraph carrying 


footnote 5: 


The decision is governed by the preponderance of the evidence 
standard and in making it the judge is not bound by the rules of 


evidence, except as to privileges. 


550State v. Zamzow, 2017 WI 29, 
q 82, 374 Wis. 2d 220, 892 N.W.2d 637 
(2017), petition for certiorari filed, 138 
S. Ct. 501, 199 L- Ed. 2d 390 (2017) 
(Abrahamson J., dissenting) (the ma- 
jority held that the confrontation right 
is not applicable to suppression hear- 
ings; in arguing against that conclu- 


5.50 


sion, the dissent also raises the point 
that while the State bears the burden 
of proof in suppression hearings, rules 
of evidence “apparently are not fully 
applicable at a suppression hearing” 
pursuant. to § 901.04(1). and 
§ 911.01(4)(a), which in turn might 
open the floodgates of hearsay proof). 


§ 901.06 LIMITED ADMISSIBILITY 
AUTHOR’S COMMENTS 


§ 106.2 Procedure 


Tee A si 
Add to the eid ice footnote 7: 
Vanderventer v. Hyundai Motor 
America, 2022 WI App 56, 1 92, 405 
Wis. 2d 481, 983 N.W.2d 1, Prod, Liab, 
Rep. (CCH) P 21552 (Ct. App. 2022) (in 
a product liability case, the trial court 
properly found that evidence of vari- 
ous recalls were relevant to rebut a 


statutory presumption “that a product 
e 


is not defective if it complies with 
certain governmental standards”; be- 


cause the statute is silent regarding - 
what evidence may be used to rebut 


the presumption, the court applied the 


“broad” relevancy standard of $ 904.01 
while also using § 904.03 to “suc- 
cinctly” limit the jury’s exposure to the 
recall evidence in order to avoid unfair 
prejudice; the court also observed that 
“Hyundai could have, but did not, seek 
a limiting instruction advising the jury 
that they were only to consider the 


_ recall evidence in determining whether 


the statutory presumption had been 
rebutted,” as permitted by § 901.06) 
(discussing Wis. Stats. § 895.047(3) 
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AUTHOR’S COMMENT 


$ 107.1 The rule of completeness generally: 
corded, and oral statements 


Add the following new text and footnote immediately before th 
sentence carrying footnote 4, discusses State v. Eugenio: 


Written, Ie, 
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$5°Wis. Stats. $ 901.07 Judicial 
tent with Wisconsin case law). 


Council Committee’s note (2017) (ob- 


Add new text after footnote 7: A ad MD Ss AAD cee 

The federal courts have recently (December 2023) revised Rule 
106, which governs the rule of completeness in federal cases, civil 
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§ 901.08 ADMISSIBILITY OF SEXUAL CONDUCT 


Replace the definition of sexual misconduct in $ 901.08(1)(b) 
with the following: 

(b) “Sexual misconduct” includes a violation of s. 940.22 

(2), 940.225 (1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 

948.025, 948.05 (1) or (1m), 948.055 (1), 948.06, 948.07, 

948.075, 948.08, 948.081, 948.09, 948.095, 948.10, or 948.11 

(2) and includes sexual harassment, as defined in s. 111.32 
(13). 


Replace the source material “(2009 Act 138)” at the end of 
§ 901.08 with the following: 
(2009 Wis: Act 138; 2017 Wis. Act 128, § 9) 


$ 901.08 
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CHAPTER 902 EVIDENCE—JUDICIAL NOTICE 
§ 902.01 JUDICIAL NOTICE OF ADJUDICATIVE FACTS 


| AUTHOR’S COMMENTS 
$ 201.1 General considerations governing judicial notice 


Add new text and footnote after footnote 3: 
Both appellate and trial courts have wide-ranging authority to 
take judicial not 


' 1a" notice of law and even administrative policies when 
pertinent."” See Wis. Stat § 902.03. 


418 (Ct. App. 2018), review denied 
2018 WI 100, 384 


$ 201.3 “Indisputable” 


n. 5. 
Add to the beginning of footnote &: 


State v. Aderemi, 2023 WI App 8, 


N.W.2d 909 (2018) (the court of ap- 
peals took judicial notice of local sen- 
tencing guidelines in.OWI cases), 


facts and their sources 


{7 n.3, 406 Wis. 2d 132, 986 N.W.2d 
306 (Ct.. App. 2023) (a court may judi- 
cially notice CCAP records). 


§ 201.4 Procedure for taking judicial notice of adjudica- 


tive facts 


n, 4, 


; Global Proppant Supply, LLC v. 
Shadowland Holdings, LLC, 2020 WI 


App 31, 1 23, 392 Wis. 2d 382, 944. 


N.W.2d 361 (Ct. App. 2020) (unpub- 


lished opinion) (publication decision — 
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party failed to raise them in an earlier 
appeal: “appellate review is limited to 


the appellate record, which may not 
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Vane abernnthe the law of other lender’s successor 1n interest to fore. 
states, territories, and jurisdictions — close on the underlying collateral (a 
within the United States, unlike proot condo complex) and to seek the defi. 
ofa foreign nation’s law, which is gjencies from the borrowers). Hen. 
treated as & “fact”). There was atime, nessy put the matter bluntly: “In 
prior to the 1920s, when even the laws Wisconsin, a foreign country’s law 
of other states, etc., were treated a must be proven before a circuit court 
questions of fact subject to proof and ag a question of fact ” (qT 3) 
reviewed as such. See Hennessy, {| 61 fas 9 ; 
(Dallet, J., concurring). For a brief history of this ap- 
ni -proach at common law and Wisconsin’s 
Add to the beginning of footnote 4: adherence to it for over 150 years, see 
Hennessy v. Wells Fargo Bank; Hennessy at J 20. 
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issue as a matter 
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ing the majority, 
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-~ courts and most 


_ Ing even the law 


: $ 202.1 


i notice, and 
; of discretion 


Kvara uncial Nonce 


mfuence legal interpretation and analysis. As was true in centuries 
applying a wholly independent standard of review to a foreign 
DS) ce can create substantial difficulties for courts, 
ard can relieve the pressure 


andard places the burden on 


country’s urisprudel 
> having a question of fact stand 
laced on the judicial system, The st 
he parties to present what evidence and expert testimony they 
beheve are relevant on the issue of foreign law, and limits appellate 
review to clearly erroneous interpretations. The process may serve 
ta Sahtate efficient and effective resolution of foreign law disputes. 

court resources without 
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These disputes may otherwise consume 
consequent development of Wisconsin law.* 
Nor were there any compelling policy reasons for abandoning the 
standing approach, Not a single case was cited “where litigants, 
r the question of fact standard, were inhibited from present- 
ing to the court a full and accurate body of a foreign country’s 
law. The supreme court observed that “[t]he foundational com- 
mon law principles that support Wisconsin’s standard have not 
: changed, and the challenges that underlie the interpretation of a 
E foreign country’s law remain.” Moreover “the question of fact 
standard has “produced a settled body of law” that has, over the 
course of many decades, been workable in practice.”™ 

The question of fact standard is also rooted in the statutes. 
“Wisconsin Stat. § 902.02(5) states that courts may not take 
judicial notice of a foreign country’s law, and judicial notice is 
intimately tied to questions of law and de novo review.” Put dif- 
ferently, § 902.02(5) explicitly forbids courts from taking judicial 
notice of the law of foreign countries. A change in doctrine will 
necessitate statutory as well as case law modifications. 

In sum, “[t]he substance of foreign law remains a question of 
fact that “must be pleaded and proved as any other fact." The 
meaning of a foreign country’s law is an issue reserved in the 
frst instance for the circuit court. Wis. Stat. § 902.02(5). On ap- 
peal, [the supreme court will review] the circuit court’s findings 


of fact under the clearly erroneous standard,” 
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that the federal gouris and gaat also held that under principles of 
pa sanoo lovor 407) now troat t 4 international comity the trial court 
passani matter ficial : Bee ee aw had properly domesticated the Mexi- 
—_ ) anata pe on can judgment under Wisconsin law, It 
A country a , è is within a trial court's discretion 
sy concurring opinion, while join- whether to recognize a foreign coun- 
T conin majority, observed that “Wis- try's judgment. Here too the record re- 
S is an outlier—by a wide mar vealed no abuse of discretion by the 
bs ES Bnd {tron gy) suggested that circuit court, Hennessy, ‘I'l 43-44. 
=o. consider joining the federal THennessy v. Wells Fargo Bank, 


courts and most other states in treat- N.A., 2022 WI 2, {1 26, {| 28, 400 Wis. 
2d 50, 968 N,W.2d 684 (2022) (listing 


9 


§ 202.1 


the prime consideration, 
ycludin 


(2) there is a ne 
respond to n 


mental to coherence and consistency 
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unsound in principle; or 


decision is unwork ble i 
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Hennessy v. Wells Fargo B 
l ; ank, 
NAST WI 2, J 29, 400 Wis. 2d 50 
Wiad 684 (2022) (note omitted). 
ennessy v. Wells Fargo Bank, 
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N.A; 2022 WI 2, q 30, 400 Wis, 
968 N.W.2d 684 (2022). 2d fy, 
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N.A., 2022 WI 2, q 32, 400 Wis. Od tt 
968 N.W.2d 684 (2022). 50, 
11Hennessy V: Wells Fargo B 

WI 2, 1.33, 400 Wis. 2d 5 
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co N.W.2d 684 (2022). 
12Hennessy V.. Wells Fargo Bank 
XA, 2022 WI 2, 4 34, 400 Wis, 2d 50 
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(2022) (citation 
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CHAPTER 903 EVIDENCE—PRESUMPTIONS 


$ 903.01 PRESUMPTIONS IN GENERAL 
AUTHOR’S COMMENTS 


$ 301.1 Introduction; burdens of proof 


n 5. 

Add to the begin nne or footnote 5: 
Matter of R.I.B., 2023 WI App 9, qJ 24- 
98, 406 Wis. 2d 170, 986 N W.2d 325 
(Ct, App. 2023) (discussing the mean- 
ing of tprepont onn of the evidence” 

acement of the burden of 
proof in itigation by a transgender 
man regarding & confidential name 
change; held that the petitioner has 
the burden to “demonstrate the likeli- 
hood of a future event [endangerment], 
and he or she must demonstrate that 
it is more likely than not that future 


endangerment is possible.”). 


n. 7. 
Add at the end of footnote 7; 


, Matter of Visitation of A. A. L., 2019 
WI 57, 191 34-36, 387 Wis. 2d 1, 927 
N.W.2d 486 (2019) (paternity action 
involving the grandparent visitation 
statute; the court observed that the 
degree of proof required in a particu- 
lar civil case 18 “traditionally for the 
judiciary to decide”; reviewing the 
prevailing authority on both the pre- 
ponderance and the clear and convinc- 
ing standard, held that the Grandpar- 
ent Visitation Statute requires 4 
grandparent prove by clear and con- 
vincing evidence that a fit parent’s 
visitation decision is not in the child’s 


best interest). 


§ $01.2 Presumptions and inferences generally 


n. I. 

Add to the beginning of footnote 1: 
Vanderventer V. yundai Motor 
America, 2022 WI App 56, I1 88, 92, 
405 Wis. 2d 481, 983 N.W.2d 1, Prod. 
Liab. Rep. ( 
9022) (in a product liability case, the 
trial court properly found that evi- 
dence of various recalls were relevant 
to rebut a statutory presumption “that 
a product is not defective if it complies 
with certain governmental standards’; 
observing that the statute does not 
shift the plaintiffs burden of proof and 
is silent regarding what evidence may 


be used to rebut the presumption, the 
court applied the “broad” relevancy 
standard of § 904.01 while also using 
§ 904.03 to “succinctly” limit the jury's 
exposure to the recall evidence in or- 
der to avoid unfair prejudice: “the 
presumption is the legal mechanism 
for according a product’s compliance 
with “relevant standards, conditions, 
or specifications adopted or approved 
by a federal or state law or agency” 
special weight in the factfinder’s ulti- 
mate determination whether the prod- 
uct is defective” (‘| 88) (discussing Wis. 
Stats. § 895.047(3)(b)). 
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947 N.W.2 
reviewing a one-year extensii 
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CHAPTER 904 RVIDENCE—RELEVANCY AND ITS 
LIMITS 


§ 904.01 DEFINITION OF “RELEVANT EVIDENCE” 
AUTHOR’S COMMENTS 


$ 401.1 The concept of rel 
definition 


evancy; 


introduction and 


Add new text at the end of the first paragraph: 


Relevancy assumes some form of proo 


eat 


350Matter of Commitment of S.H., 
2020 WERPR 46,4 17, 393 Wis. 2d 511, 


cation and treatment, the court of ap- 
peals scolded the county for its cavalier 
approach to proving 
ness; “As guidance to litigants going 
forward, we note that we have arrive 
at this result despite the County’s fail- 
ure during its case in chief to present 
sufficient evidence of dangerousness 
~. . We take this opportunity to 
point out that reliance on assumptions 
concerning a recommitment at some 
unidentified point in the past, and 
conclusory opinions parroting the 
statutory language without actually 
discussing dangerousness, are insuf- 
ficient to prove dangerousness in an 
extension hearing. In the course 0 
cross-examination, however, Vicente 
brought up a specific prior instance of 
dangerous behavior that was directly 
tied to postcommitment paranoid ide- 
ations relating to the same incident, 


and that resurfaced following a change 
in medication. This provided the nec- 


essary link between past dangerous- 


£3.50 


ness and the substantial likelihood of 
reoccurrence of such behavior absent 
an extension order— particularly in 
light of Vicente’s oft-repeated testi- 
mony that Sarah is highly likely to 
stop taking her medication without 
that order and in the absence of any 


rebuttal testimony.’ ). 


n. 8. ; 
Add to the beginning of footnote. 8: 
E.g., Vanderventer V. Hyundai 
Motor America, 
qq 89-92, 405 Wis. 2d 481, 983 N.W.2d 
1, Prod. Liab, Rep. (CCH) P 21552 (Ct. 
App. 2022) Gn a product liability case, 
the trial court properly found that evi- 
dence of various recalls were relevant 
to rebut a statutory presumption “that 
a product is not defective if it complies 
with certain governmental standards”; 
because the statute is silent regarding 
what evidence may be used to rebut 
the presumption, the court applied the 
“broad” relevancy standard of § 904.01 
while also using § 904.03 to “suc- 
cinctly” limit the jury’s exposure to the 
recall evidence in order to avoid unfair 
prejudice) (discussing Wis. Stats. 
§ 895,047(3)(b)). 


Add new text at the end of this section: 


‘Finally, relevancy is inextricably bound up W 
and thus is left to the discretion of trial counse 


client controls the object of 


ith trial strategy 
1. Nonetheless, & 
representation and should be 


consulted about claims and defenses, civil and criminal." 


§ 401.1 


909: App 33, 
16State v. Tung, 2028 WI A | 
J 22, 408 Wis. 2d 544, 993 N Wid 706 


Ct. App. 2023), review denied, 204 
WI 6. 2028 WL 9418442 (Wik, 2028) 
(prosecution for child sexual wey i 
involving a seven year-old} held t mt 
no violation of the Sixth Amendmen 
occurred: “first, that trial counsel di 


§ 401.101 Consequential 


m 5. 
Add at the end of footnote 5: 
See also In re Commitment of Talley, 
2017 WI 21, q9 53-54, 373 Wis. 2d 
610, 891 N.W.2d 390 (2017) (Abraham- 
son, J., concurring) (in ch, 980 proceed- 
ings, statutory references to “facts” 
means “relevant facts” as defined by 
§ 904.01; also discussing the outmoded 
distinction between “relevancy” and 
Bee ag pS has been super- 
ed by .01’s unita 

to “relevancy”). ry ABBTORER 


n. 7. 


Add at the end of footnote 7: 
; Correa v. Woodman’s Food Market, 
2020 WI 43, 19 18-19, 1-23, 391 Wis.. 
2d 651, 943 N.W.2d 535 (2020) (safe 
place claim brought against store for 
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injuries sustained when the plaintif 
slipped on an unknown substance: 
surveillance video recorded a store em. 
lovee wiping up the floor and clean. 
ployee wip g 
ing the bottom of the plaintiffs shoe 
after the fall; held that there was suf. 
ficient evidence to support an infer. 
ence that the store had constructive 
notice of the slippery condition, where 
the recording captured not only the 
slip and fall but the 10 minutes before 
the fall; moreover, another store em- 
ployee testified that he reviewed 80 
minutes of recording before the fall 
and did not see when the spill oc- 
curred; the court observed that where 
there is sufficient evidence of construc- 
tive notice, “there is no need to rewind 
the video even further to discover 
when [the condition] arose”), 
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Add at the end of footnote 11: 

State vi Raczka, 2018 WI App 3, {| 18 

379 Wis. 2d 720, 906 N.W.2d 732 (Ct. 

App: 2017) (defendant charged with 

sprando by intoxicated user and reck- 
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§ 401.4 Photographs 
| witnesses” 


Add new text after foot 
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EvIDENCE—RELEVANCY AND Irs Limits 


§ 401.4 Photographs, 
witnesses” 


Add new text after footnote 9: 


Surveillance videos often feature 


movies, 


§ 402.1 


videos, and “silent 


s a blend of both demonstrative 


and “silent witness” evidence, Thus, a gtore’s camera may capture 


a customers slip and fall as well as 


the response by store 


employees. It may also yield circumstantial evidence of the store's 
constructive notice of the unsafe condition and whether it acted 
`n a timely manner to remedy the problem.” 


Correa v. Woodman’s Food 
Market, 2020 WI 48, {J 18-19, J 23, 
39] Wis, 2d 651, 943 N.W.2d 535 (2020) 
(safe place claim brought against store 
for injuries sustained when the plain- 
tiff shpped on an unknown substance; 
surveillance video recorded a store em- 
ployee wiping up the floor and clean- 
ing the bottom of the plaintiff's shoe 
after the fall; held that there was suf- 
ficient evidence to support an infer- 
ence that the store had constructive 


notice of the slippery condition, where 
the recording captured not only the 
slip and fall but the 10 minutes before 
the fall; moreover, another store em- 
ployee testified that he reviewed 80 
minutes of recording before the fall 
and did not see when the spill oc- 
curred; the court observed that where 
there is sufficient evidence of construc- 
tive notice, “there is no need to rewind 
the video even further to discover 
when [the condition] arose”). 


§ 401.8 Spoliation; flight; destroying, concealing, or with- 
holding evidence; bribery; subornation of perjury 


Add io the end of footnote 12: 
Mueller v. Bull's Eye Sport Shop, LLC, 
2021 WI App 34, 127; 143, 154, 398 
Wis 2d 329, 961 N.W-2d 112 (Ct. App. 
2021) (action against gun shop for 
injuries sustained by an allegedly 
defective hunting rifie where the trial 


$ 904.02 
INAD 


court found that plaintiffs brother had 
intentionally spoliated evidence; held 
that the trial court properly ordered 
that an adverse inference instruction 
would be read to the jury, rejecting the 
gun shop’s request for more stringent 
sanctions, including dismissal of the 
claims and indemnification). 
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AUTHOR’S COMMENTS 
$ 402.1 Relevance and admissibility 


Add mew text after footnote 6: 
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§ 904.03 EXCLUSION Di RETO, CONFUSION, OR 


WASTE OF TIME 


AUTHOR'S COMMENTS 
$- 403.1 The exclusionary balancing test- 


n. 4. 


Add to the beginning of footnote 4, 
before Magyar citation: 3 


tions for sexually assaulting his young 
stepdaughter; held that the trial court 


: properly excluded the results of DNA 


Vanderventer v. Hyundai Motor | testing on swabs. taken from the vic. 


America, 2022 WI App 56, 11 89-92, 
405 Wis. 2d 481, 983 N.W.2d 1, Prod. 
Liab. Rep. (CCH) P 21552 (Ot. App. 
2022) (in a product liability case, the 
trial court properly found that evi- 
dence of various recalls were relevant 
to rebut a statutory presumption “that 
a product is not defective if it complies 
with certain governmental standards”. 


because the statute is silent regardin 


tim’s mouth and underclothing which 
failed to identify the source of the 
DNA and which had “limited probative 
value in rebutting the State's theory 
the victim had washed or wiped off the 
defendant's DNA after the assault’ 
not only was there no evidence as to 
when the DNA was deposited but 
[first and foremost, Gutierrez was 


what. evidence may be used to rebut any ye source of the DNA and no 


the presumption, the court applied thy” 
road” relevancy standard of sone 
while also using § 904,098 to limit the 


the “ager egate,” which Gant 
distraction they may have wan any 


prevented the proceeding freed and 


ing into a series of mini-kai ene 

ral a8 ance at 
c 

§ 895.047(3)(b)), 28 Wis, 5 


onan. male was identified as a 
Rae The DNA was not semen 
the alice a8 might be expected where 
tem ted iong Include oral Bex, Al 
ejaculation gt Penetration, and 
cuit court, ‘the py ognized by the cit 


ome 
aa i Could have con 
v OCU0ug deposited during an In 


Ñ 904,08 p interaction”: applying 
trial courta supreme court upheld the 


Not al] Scretionary decision t0 
bit hole! » ‘he trial to go dGown a ‘rab 
nd of footnote 10'S de 
nts 24870 (203° ; State Wf the end of 
multiple; 2020) 39140, Diek] of footnote 16: i 
convic. App, tS: 24 aga 2O WI App 16, 11 


PP: 2099) (Q03 941 NW 272 (C! 
a Prosecution in whi” 


EVIDENCE—RELEVANCY AND Its Limits 


ipulated to having three or 
Sine sine cies held that re- 
versible error occurred when the prey. 
ecutor nonetheless asked multiple 
questions that clearly pointed to, if not 
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tactic that flew in the face of Alexan- 
der: and the directives provided by Wis 
JI - Criminal 2600, pt. VI.A.: “we 
conclude that the challenged question- 
ing was not relevant and created a risk 


Add new text after footnote 19 
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“stipulated trial” and ultimately stir 
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that such a procedure is invalid a 
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Add new text after footnote 19: 


to this questiomng, the circuit 
should have sustained the objection 
based on the rationale set forth in Al- 
exander and based on the rules of 
evidence"; the court also held that 
defense counsel's failure to object was 
ineffective assistance of counsel) (cita- 
tions omitted). 


$ 403.1 


of unfair prejudice. We further con- 
elude that if trial counsel had objected 


— 
cou a.» 


In criminal cases, stipulations may be made to discrete facts, 


Ve 


or even issues (e.g., identification), but the cases have drawn the 


line at so-called “stipulated trials” that feature a stipulation to 
the defendant’s guilt itself. One puzzles over why such a 
defendant would not just plead guilty, but regardless the cases 
reject this problematic procedural end-run ground trials (bench 
and jury) and guilty pleas.*** Stipulations should be cleared with 


the client. Depending on the iss 


ue, the trial judge may wish to 


make a record of the stipulation that clarifies its scope and the 
client’s understanding of what the stipulation involves. Related 
to stipulations, in criminal cases defense counsel cannot concede 
a client’s guilt of some offense where he has maintained his in- 
nocence and objects to any concession of guilt. This issue is most 
likely to arise in criminal cases where defense counsel argues 
that the evidence better supports a conviction on a lesser included 


offense than it does for the charged offense (half a loaf. 


.). The 


lesson is clear: such arguments should be cleared with, and ap- 


proved by, the client.” 


18.State v. Beyer, 2021 WI 59, J 18, 
397 Wis. 2d 616, 960 N.W.2d 408 (2021) 
(parties may stipulate to “facts” dur- 
ing a trial, but in criminal cases a 
“stipulated trial” in which the parties 
stipulate to the defendant's guilt is "in 
valid”: the defendant “agreed to thè 
“stipulated trial” and ultimately stipu- 
lated to his guilt based upon the advice 
of his defense attorney, the prosecu- 
tor’s agreement and the circuit court's 
acquiescence, Because we conclude 
that such a procedure is invalid as a 
matter of law, it necessarily follows 
that {the defendant) cannot be held to 


the stipulation.”). 

1®7OMoCoy v: Louisiana, 198 S. Ct. 
1500, 200 L. Bd, 2d 821 (2018) (trial 
counsel may not concede a client's 
guilt when the client has expressly 
maintained hia innocence and objects 
to a concession of guilt). 

State v. Chambers, 2021 WI 18, 

q 24, 395. Wis, 2d 770, 955 N.W.2d 144 
(2021) (in a closing argument during 
which defense counsel asked the jury 
to consider a lesser offense of homi» 
cide, the full transcript revealed that 
defense counsel never conceded his 
guilt), 
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ses clustered into subsec. (2)(b)(1) was manifestly unclear, To be 
sure, they are every bit as a serious as child abuse and often just 
as difficult to prove, yet the same can be said of a far broader 
range of felonies (e.g., sex assault, murder). 
Fortunately, the Wisconsin Supreme Court has brought some 
order to this otherwise unwieldly, ill-conceived statute. In State 
v. Dorsey,’ the court held that the “similar acts” evidence is 
subject to the Sullivan three-step test as construed under the 
greater latitude standard, See § 404.604. The ambiguity of subsec. 
(2)(b)(1) justified the court’s resort to its caption (“greater 
latitude”) when divining what the legislature meant by attaching 
this label.* The greater latitude cases, in turn, applied to all three 
steps of the Sullivan analysis while facilitating the making of a 
“thorough” record.* Reduced to its essence, a greater latitude ap- 
proach admits such evidence unless there is some good reason to 
exclude the other act proof. Put differently, if the starting line for 
other act evidence is to exclude it absent a compelling reason, the 
greater latitude approach beckons courts to admit it unless there 
is a compelling reason to disallow the evidence.’ The court nicely 
pulled together the approach as follows: 


In sum, we conclude that Wis. Stat. § 904.04(2)(b)1. permits circuit 
courts to admit evidence of other, similar acts of domestic abuse 
with greater latitude, as that standard has been defined in the com- 
mon law, under Sullivan, because it is the most reasonable inter- 
pretation in light of the context and purpose of the statute. As a 
practical matter, not only does our analysis afford due respect to 
the words of this legislation, but maintaining the well-established 
Sullivan analysis, with greater latitude in domestic abuse cases, 
also provides a framework for litigants and our courts to create a 
thorough record of the arguments and rulings concerning other-acts 
evidence.® 
Thus, prosecutors must first identify a permissible purpose for 
the prior acts, such as proof of intent, knowledge, or motive. 
Second, the prosecutor must demonstrate the relevancy of the ev- 
idence for this purpose; a “greater latitude” should be accorded 
the State in the use of such proof, provided it is relevant under 
§ 904.01. There are limits, however. To take the Sullivan case 
itself as an example of a domestic violence prosecution under this 
rule, the prosecutor failed the second step by using the prior acts 
simply as proof of the defendant’s bad character for mistreating 
women, See § 404,604, It is one thing to be solicitous toward the 
use of such proof; it is quite another to turn a blind eye toward 
its misuse as bad character/propensity evidence. Finally, the op- 
ponent must convince the court that any probative value is 


4 _ Substantially outweighed by the risk of unfair prejudice, confu- 
sion, or just waste 


time, Here too a “greater latitude” is to be 
l the use of other acts, And again, the Sullivan case itself 
provides a helpful example of other act evidence that would not 
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Dorsey, 906 N.W2d 158 i 
99 29-33. A concurring opinion taS 
gates the majority for rendering the 
statute “meaningless” by subjecting it 
to Sullivan scrutiny. The concurrence 
profféred its own “plain meaning read 
of the statute. Dorsey, at J 61. 

4Dorsey, 906 N.W.2d 158 at 1 33 
(“Application of the greater latitude 
rule, however, is not limited to any one 
prong.”). The majority opinion dis- 
cusses the need for the proponent to 
identify a permissible purpose (step 
one) at footnote 25. 

‘Dorsey, 906 N.W.2d 158 at J 32 
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evidence”) (citation omitted), The ma- 
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that a straight Sullivan analysis is stil] 
the proper standard for admission 
would render the legislature’s enact. 
ment of subd. (2)(b)1. meaningless 
This we cannot do: 
Dorsey, 906 N.W.2d 158 at { 33. 

. Dorsey, 906 N.W.2d 158 at (J 35) 
(citation and note omitted) (upholding 
the admissibility of prior similar acts 
of domestic violence against the defen. 
dant’s former girlfriend several year 
earlier when offered to prove motive 
intent, and to buttress the charged 


victim's credibility), 
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challenge failed for a variety of case- 
specific reasons, including his failure 
to preserve certain arguments, The 
court of appeals expressly ruled, how- 


ever, that the trial court's decision to. 


allow the use of the prior Indiana 
conviction in rebuttal should the de- 
fense attack the victims’ credibility in 
its case-in-chief did not unconatitution- 
ally infringe on his right to testify 
even though it affected his “choice” to 
testify. 


§ 404.601 


State v. Gee, 2019 WI App! 31, 
388 Wis. 2d 68, 931 N,W.2d 287, 
T4245 (Ct, App: 2019), review 
denied, 2019 WI 98, 389 Wis, 2d 32, 
936, N.W,2d 677 (2019), and note 3, 
The court of appeals held that the In- 
diana offense met all the ariteria of 
§ 904.04(2)(b)2 and fell within the 
three-step analysis posited by 
Sullivan. 
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N., 5, 

Add to footnote 5 after the reference 
to State v. Daniels: 
State v. Ochoa, 2022 WI App 85, J 29, 
404 Wis, 2d: 261, 978. N:W.2d 501 (Ct. 
App. 2022), review denied, 2022 WI 
107, 2022 WL 17686485. (Wis, 2022) 
and cert. denied, 143 S. Ct. 1068 (2023) 


(homicide prosecution, where the trial 
court admitted evidence of the victims’ 
(2) “reputation” for violence, it proper! 
exercised its discretion when axciud- 
ing specific instances of violence by the 
victims that were “remote” in time and 
“dissimilar” to the circumstances of 
the present case). 
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Add at the end of footnote 3: 
For a deft analysis of the Sullivan doc- 
trine, see State v. Madeiros, 2022 WI 
App 57, J 32, 988 N.W.2d 218 (Wis, Ct. 
App. 2022) (not published) (reversible 
error occurred in trial for OWI 5* of- 
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which was relevant only to prove pro- 
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Add to the beginning of footnote 4: 
State v, Watkins, 2021 WI App 87, 

{| 89, 898 Wis, 2d 658, 961 N,W,2d 884 
(Ct. App, 2021) (held that assorted 
“assault-related. crimes” arising out of 
a domestic violence incident were 
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“conspiracy-related crimes” that in- 
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conspiring to kill a police officer who 


investigated the domestic violence 
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“connected” and would have been ad- 
missible in separate trials as other act 
evidence), discussing other acts cases. 
State v, Trudelle, 2022 WI App 7, 1 13, 
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the trial court excluded other act evi- 
dence offered by the defense to show 
that the victim was driving, not him, 
when the high speed accident occurred; 
the erroneously excluded other act 

ro f consisted of GPS data revealing 
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9 404,604 


§ 404.604 The Sullivan standard of admissibility 


n. I. 
Add at the beginning of the second 

paragraph in footnote I: 

State v. Johnson, 2020 WI App 50, 
V9 45-50, 898 Wis, 2d 688, 948 N,W.2d 
877 (Ct, App, 2020) (defendant prose» 
cuted for the shooting death of his 
brother-in-law, whose house he broke 
into for purposes of unlawfully search- 
ing the victim’s computer for child 
pornography; where the defendant 
claimed he killed the victim in. self- 
defense, held that the trial court 
should have admitted “other act” evi- 
dence consisting of child porn found on 
the computer at the time of shooting 
because it comported with all three 
steps in Sullivan: (1) the evidence was 
offered for a permissible purpose, 
namely, to prove the victim’s state of 
mind, “context,” and the victim’s mo- 
tive to attack the defendant; (2) it was 
relevant to such purposes; and (8) its 
probative value substantially out- 
weighed the risk that the jury would 
think him a “bad person” instéad of 
use the evidence for the permissible 
purposes); 


n. 8. 


Add to the beginning of footnote 8: 
State v. Stroik, 2022 WI App 11, J 47, 
2022 WL 552609 (Wis. Ct. App. 2022) 
(where defendant was convicted of 
sexually assaulting his girlfriend’s 
five-year-old daughter, the court ob- 
served that evidence of defendant’s 
“high sex drive” was irrelevant to any 
proposition other than his character/ 
propensity: “Here, by contrast [to State 
u. Tabor], the State does not argue 
that evidence of Stroik’s sexual inter- 
est in his age-appropriate girlfriend is 
directly relevant to whether he would 
be sexually gratified by touching a 
child under the circumstances de- 
scribed in WIS, STAT, § 948,01(5)(a), 
We agree with the argument that trial 
counsel eventually made in his closin 
argument—the fact that Stroik was al- 
legedly interested in frequent sex with 


Add new foot 


Ch 6 ep 


Ar 


Laura [the young victim's mother] waa 
not relevant to or probative of whether 
he would be sexually gratified by a 
prohibited touching of a five-year-old 
child. Therefore, unlike in Tabor, the 
evidence introduced about Stroika 
“sex drive” was not at all relevant to 
the intent element of the sexual aa- 
sault crime charged in this case, Ac- 
cordingly, even if the testimony about 
Stroik’s “sex drive” could be properly 
described as evidence of his other acta, 
it would not have. been admissible 
under WIS. STAT, § 904.04(2) to show 
intent. Nor would it have been admis- 
sible under the greater latitude rule, 
which pertains to “evidence of any sim- 
ilar act[ ] by the accused.” (note omit- 
ted) (discussing State v. Tabor, 191 
Wis. 2d 482, 529 N.W.2d-915 (Ct, App. 
1995)). 

n. 20. 

Add at the end of footnote 20: 
State v. Gee, 2019 WI App 31, 

TN 13, 46, 388 Wis. 2d 68, 931 N.W.2d 
287 (Ct. App. 2019), review denied, 
2019 WI 98, 389 Wis. 2d 32, 935 N.W.2d 
677 (2019) (defendant convicted of two 
counts of first degree sexual assault 
using a dangerous weapon; held that 
the trial court did not abuse its discre- 
tion in ruling that evidence of a prior 
sexual assault he committed years 
earlier in Indiana would be admissible 
on rebuttal if he attacked the victims’ 
credibility in this case; the trial judge 
ruled that all three steps of the Sul- 
livan test had been met and observed 
an “eerie” similarity between the Indi- 
ana assault and the two Wisconsin as- 
saults: “With regard to the third prong, 
the court determined that any undue 
prejudice against the defendant would 
effectively be ‘waivled]’ by Gee based 
on the court’s restriction on admitting 
the evidence only on rebuttal in the 
event that Gee ‘openled] the door’ by 
attacking the victims’ credibility. 
Again, this was a reasonable decision 
reached after consideration of the facts 
of the case and the relevant law.”). 
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28.50State v. Johnson, 2020 WI App 
60, 9 50 n.17, 393 Wis. 2d 688, 948 
N.W.2d 877 (Ct. App. 2020) (defendant 


rosecuted for the shooting death of 


is brother-in-law, whose house he 
broke into for purposes of unlawfully 
searching the victim’s computer for 
child pornography; where the defen- 
dant claimed he killed the victim in 
self-defense, held that the trial court 
should have admitted “other act” evi- 
pence consisting of child porn found on 
tae computer at the time of shooting; 
the evidence satisfied the Sullivan 
t neo part test and the omnipresent 
unfair prejudice” could have been 
mitigated multiple ways, including 


act evidence mM 
tipulations, € 
argument. 
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Add at the end of footnote 32: 


For an excellent discussion of the ca 
law and the (occasional) inadequacies 
of limiting instructions, see State 

Debrow, 2022 WI App 49, 9 34 974 
N.W.2d 817 (Wis. Ct. App. 2022) 
review granted, 2023 WI 7, 2022 Wi, 
18700170 (Wis. 2022) (not published) 
(reversible error occurred that shoul 
phate: in a mistrial, as any 
inadequate) to 968 pr hav F pr oved 
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q 46, 393 Wis. 2d 688, 948 N.W.2d 377 child porn found on the computer at 
Ct. App. 2020) (defendant prosecuted the time of shooting in order to prove 
for the shooting death of his brother- the yictim’s state of mind, “context,” 
in-law, whose house he broke into for. and the victim's motive to attack the 


purposes of unlawfully searching the’ defendant), 
victim’s computer for child pornogra- 


$ 404.712 Intent 


Add new footnote 4:50 in the paragraph containing footnote 4 at 
the end of the sentence which reads as “. . .that the defendant 


committed the criminal act itself.”: 


The state may elect, however, 


to offer evidence of intent as 


circumstantial evidence that the defendant committed the crimi- 


nal act itself.**° 


450State v. Dorsey, 2018 WI 10, 
J 49, 379 Wis. 2d 386, 906 N.W.2d 158 
(2018) (domestic violence prosecution 
where defendant’s prior acts of domes- 
tic violence against his former girl- 
friend were used to prove his motive 


and intent as well as to prove he com- 
mitted the acts of violence against the 
victim in the charged offenses, apply- 
ing the greater latitude standard dis- 
cussed in § 404.402). | 


§ 404.716 Absence of mistake or accident. 


n. 2. 

Add at the end of footnote 2: ~ : 
See United States. v. pepthorn: 864 
F.3d 1241, 1249, 1251, 103 Fed. R. 
Evid. Serv. 1325 (10th Cir. 2017), cert. 
denied, 138 S. Ct. 715, 199 L. Ed. 2d 
589 (2018) (fascinating case upholding 
defendant’s conviction for murdering 
his second wife where the jury heard 
other act evidence of his prior attempt 


to kill her and his successful murder 


of his first wife years earlier, all three 
assaults staged to look like accidents: 
“Each incident * * * occurred in a 


remote location which impeded com- 
munications, delayed emergency re- 
sponders, and reduced the ikelihood 
of accidental witnesses. Indeed, 
Henthorn was always the only witness 
at the time of injury. And in the after- 
math of each incident, Henthorn told 
inconsistent stories about what 
happened. Although there is a 
seventeen-year gap between his first 
wife’s death and Toni’s, the temporal 
distance is not per se disqualifying, 
and does not overshadow the marked 
similarities between the incidents.”). 
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Add new text after footnote 4. 
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4.50 
government, 


“State v. Green, 2023 WI 57, 
{ 27, 408 Wis. 2d 248, 992 N.W.2d 56 
2023), cert. denied, 144 S, Ct. 578, 
17 L. Ed. 2d 308 (2024) (trial court 
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Add new text after footnote 7: 


roducing Denny ev! 


WISCONSIN Evingy, 
NG 


is commonly know 


evidence n 
r evi used to Present ù 
‘4 


trato fed 
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| notice to the court and th, 


ly granted a mistrial based on 
ofendant’® failure to have provide, 
the necessary notice of an intent to use 


a Denny defense). 


i ject for discus. 
Whether to pursue a third-party defense is a subject 
sion with the client, who ultimately controls the object of the rep. 
resentation albeit with the input of counsel.” 


*5°State v. Mull, 2023 WI 26, 
II 38-47, 406 Wis. 2d 491, 987 N.W.2d 
707 (2023) (reckless homicide convic- 
tion; held that defense counsel at trial 
was not ineffective for presenting a 
reasonable doubt defense instead of a 
third-party perpetrator defense that 
implicated multiple other suspects; the 
opinion helpfully reviews case law set- 
ting forth third-party defense doctrine 
while shrewdly observing that “third- 
party perpetrator evidence walks a bit 
of a tightrope” between its relevance 
toward to the defendant’s innocence 
and the “undue diversion” that is 
inextricably tied to this defense; the 

opinion assumes without deciding that 

a Denny defense may implicate “mul- 

ple alternative suspects”), 

n, 10. 


Add at the end of footnote 10: 
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28 


$ State v, Griffin, 2019 WI App 49, 
1.17, 388 Wis, 2d 581, 933 N.W.2d 681 
(Ct. App. 2019) (affirming defendant’s 
conviction for child abuse against two 
children, one of whom died;-held that 
the trial court properly excluded evi- 
dence that placed the blame on the 
children’s mother; although the evi- 
ence met the “motive and opportu- 
nity” prongs of the Denny “legitimate 
tendency test,” it did not provide the 
“direct connection” as construed in the 
Wilson case, e.g., the mother admitted 
that she “whoppled] her kids” but this 
fell far short of establishing a direct 
sepuectian paswegn the mother and 
Tribie physical abuse infli 
two affected children), BEG path 


rule and child sexual 


evidence of the defendant's sexual as- 
sault of the same victim when she was 


only six plying the greater 


purposes, 
to show his motive forene Aaa, 
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saults as well as to provide context for 
the victim’s delayed report and to 
provide a more complete story; (2) the 
other act was relevant as to all three 
permissible purposes, as well as to 
show the victim's credibility; and (8) 
in light of the “marked similarity with 
the charged conduct,” its probative 
value was not substantially out- 
weighed by unfair prejudice or confu- 
sion under § 904.08), 


n, 11. 
Add at the beginning of footnote 11: 
State v. Gutierrez, 2020 WI 62 
q9 28-87, 391 Wis, 2d 799, 948 'N,W.2d 
870 (2020) (summarized above), 


$ 404,721 


App 49, I 18-28, 888 Wis. 2d 581 

933 N.W.2d 681 (Ct. App. 2019) (af- 
firming defendant’s conviction for child 
abuse against two children, one of 
whom died; held that the trial court 
properly admitted a cell phone video 
showing the defendant “abusing” the 
two young children by screaming at 
them while they slept; the evidence 
passed muster under all three steps of 
the Sullivan analysis; as to the third 
step, the abusive conduct recorded on 
the cellphone was far less brutal than 
the allegations with which he was 
charged, thus carrying far less poten- 
tial for unfair prejudice). 
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§ 404.721 Credibility [New] 

Case law explicitly recognizes that other act evidence may be 
used to impeach (or support?) the credibility of a witness or a 
hearsay declarant. Although much of this evidence could be of- 
fered through other channels to prove, for example, context, 
intent, knowledge, and the like, recent cases have singled out 
“credibility” as a separate proposition.’ In Sullivan terms, “cred- 
ibility” would be the proponent’s purpose identified in step one of 
the analysis. . 3 

Admissibility of other acts to prove “credibility,” however, 
implicates the law of impeachment as well as other act 
methodology. Put differently, admissibility is a product of not 
only the three-step Sullivan test, but also the particular rules 
that govern impeachment proof. The admissibility of specific in- 
stances of untruthfulness (lies) and prior criminal convictions- 
quintessential “other acts”—is tightly regulated by § 906.08 and 
§ 906.09, which must also factor into the analysis. See § 608.2. 
The doctrine governing impeachment by contradiction (proving a 
witness is “wrong” about something), for example, jealously 
restricts the use of extrinsic evidence when used to simply prove 
that a witness is wrong; such evidence is admissible only when 
the contradiction relates to a non-collateral issue. See § 607.6. In 
sum, “credibility” and other act doctrine should not be used as an 
end run around impeachment rules that, for compelling reasons, 
restrict or prohibit the admissibility of such proof, It is incumbent 
upon opposing counsel to raise these issues with the trial court, 
In complex matters such as this, trial courts may consider pre- 
trial orders compelling that other acts used to prove “credibility 
be raised in pretrial motions in limine, when practicable and 


§ 404.721 


-  1State v. Reinwand, 2019 
1.36, 385 Wis. 2d 700, 924 N,W.d0 nnt 
(2019) (in a prosecution of defen a i 
for murdering the father of his gr an 
daughter, evidence of defendants 1n- 
volvement in an unrelated burglary- 
letter he wrote his granddaughter— 
was relevant to show that his lapse of 
memory when speaking with police 
about both the murder and the bur- 
glary was contrived; the other act eyi- 
dence satisfied all three requirements). 
In Reinwand, the evidence was rele- 
vant to the defendant's credibility as a 
hearsay declarant. See § 806.1 (im- 
peachment of hearsay declarants). 
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tate v. Dorsey, 2018 W1 
9-60, 979 Wise de “se 906 N. 1, 
2018) (domestic violence :prosecy, 
iaa ohare defendant's prior acts of de 
mestic violence against his form, 


rifriend were used to`prove his mo. - 


ve and intent as well as to suppo 
iv credibility of the victim of the 
charged offenses because the defen. 
dant denied having abused her; the 
court observed that “credibility” is 
“always consequential” and “particu. 
larly probative in cases that come 
down to he-said-she-said”) (internal 
quotes omitted) (citations omitted). 


$ 904.07 SUBSEQUENT REMEDIAL MEASURES 
AUTHOR’S COMMENTS. 
$ 407.2 Subsequent remedial measures and Wis. Stats. 


§ 904.07 


n., 11. 


Add at the beginning of footnote 11: 
Lang v. Lions Club of Cudahy: 
isconsin, Inc., 2020 WI 25, 9:13; n.4 
390 Wis. 2d 627, 939 N.W.2d 589 
(2020), reconsideration filed, (Mar, 25 

20) (negligence action based on 
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Add at the end of footnote 

i t v. Remington; 2020 WI 
> Lambrech ie Wie. 2d 494, 942 


18, 9 10, 
New.2d 492 (Ct. App. 2020) (unpub- 


lished) (trial court ruled that a settle- 


Add new text after footnote 1< 


Where, however, 4 settlemen! 
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) provide settlem 


changed to facilitate the settle 
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14.50Allsop Venture Partners II 
Murphy Desmond SC, 2023 WI 4 
q 24-30, 407 Wis. 2d 387, 991 N.W. 
320 (2023) (legal malpractice actı 
arising out of a failed tax dodge, whe 
two of the three parties shifted all i 
blame to defendant law firm; held ti 
the trial court properly admitted ¢ 
dence of a Pierringer release betw 
the two parties; although settlem 
evidence is normally excluded by \ 
Stats. § 904.08, the plaintiffs’ set 


§ 904.085 COMMUNICAT 


Replace current subsec. (4 
(d) A mediator report 

s. 48.981, reporting a i 
school under s. 175.32, 
tion for statistical, res 
not violate this section 


Add to the end of the st 
lows the statute “2011 Wis. 


; 2017 Wis Act 148, §§ 25-28) 
$ 904.12 STATEMENT í 
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AUTH 
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Add new text and footn 
The rule does not apply 


the 72-hour period; § 904 
contract law, 


—_—_—_———— 


